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GR Case No: 1694/12 

 

        IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 1694 of 2012 

          State 

          Versus 

             Aakash Ali and others 

(Under section 341/326/34 IPC) 

 

Charges framed on: 28.09.2012 

Evidence recorded on: 10.12.2018, 14.06.2013, 17.10.2014, 26.07.2016 

Statements recorded on: 17.07.2017 

Arguments heard on: 04.04.2018 

Judgment delivered on: 23.04.2018  

Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

Advocate for the Accused: Mr. Amiyo Kumar Saikia 

                                       

                                                   J U D G M E N T 

  Prosecution Case in brief: 

1. Accused persons stood for trial for committing offences u/s 341/326/34 IPC. 

 

2. Prosecution case has been initiated on the basis of written ejahar dated 07.07.2012 

lodged by the informant Sewali Begum stating inter alia that on 06.07.2012 at about 

10.30 pm when her husband Md. Rustam Ali was heading towards the home of one Md. 

Hasan Ali the accused persons accosted/restrained him and accused Abbash Ali stabbed 

her husband with a sword (tarwal) as a result of which his left ear was severed 
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resulting which in grievous injury. Immediately the husband of the informant was 

shifted to Balipara hospital for treatment and later on he was taken to Tezpur Civil 

Hospital for further treatment. At present her husband is at KCH, Tezpur undergoing 

treatment. It is also stated in the ejahar that the accused persons namely Abbash Ali 

along with co-accused Mustt. Mohram Nessa injured her husband by pelting stones at 

him. Hence this case.  

 

3. The written ejahar was received from the complainant vide Chariduar outpost, vide 

GD Entry No: 122 dated 07.07.2012 and forwarded the same to the Officer In Charge, 

Rangapara PS for registration of the case. Accordingly Officer In Charge, Rangapara PS 

has registered the case as Rangapara P.S. Case no 115/12, u/s 341/326/34 of the 

Indian Penal Code. Thereafter, I/O has launched the investigation of this case. After 

completion of investigation, I/O has finally submitted charge sheet against accused 

persons namely Md. Sukur Ali and Md. Aabash Ali u/s 341/326/34 of the IPC. 

 

4. Thereafter, cognizance has been taken and summon have been issued to the 

accused persons. On appearance of accused persons, necessary documents required 

u/s 207 Cr. PC have been furnished to them. On perusal of the materials on record 

formal charges u/s 341/326/34 IPC is framed against the accused persons to which 

they pleaded not guilty and claimed to be tried. 

 

5. In order to bring home the charges against the accused persons, the prosecution 

examined five (5) witnesses. After closure of prosecution evidence statements of the 

accused persons under section 313 of Cr.P.C. was recorded which were of total denial 

and the accused persons pleaded their innocence. Defence side refused to adduce any 

evidence.  

 

6. I have heard the arguments advanced by the Learned Counsel for the accused 

persons and Ld. A.P.P. Perused the materials available in the case record. Upon hearing 

both the parties and on perusal of the record, following points for determination are 

formulated for proper adjudication of this case. 

 

POINTS FOR DETERMINATION: 

 

1. Whether the accused persons in furtherance of their common intention wrongfully 

restrained the informant on 06.07.2012 at about 10.30 pm on his way to the house of 

Md. Hasen Ali as alleged and thereby committed an offence punishable u/s 441/34 IPC? 

 

2. Whether the accused persons in furtherance of their common intention on 

06.07.2012 at about 10.30 pm voluntarily caused grievous hurt to the husband of the 

informant by a sword his and thereby committed an offence punishable u/s 326/34 

IPC? 
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. The Learned APP appearing on behalf of the State of Assam while advancing his 

argument has submitted that the prosecution has proved the case beyond all 

reasonable doubts by adducing cogent evidence and therefore the accused persons 

should be punished for the offence punishable under section 341/326/34 Indian Penal 

Code. The Learned defence counsel for the accused persons however vehemently 

argued that the evidences put forwarded by the prosecution are full of contradictions 

creating doubts on investigation of the case and such contradictions renders the 

prosecution story doubtful. Therefore the accused persons are entitled for acquittal. 

8. I have given my sincere consideration on the entire evidence on record. Now let us 

see how far the prosecution has been able to bring home the charges against the 

accused persons on the basis of materials available on record. P.W-1 Sewali Begum 

(informant) deposed in her evidence in chief that this incident took place on 

06.08.2012 at about 10.30 pm on the road which is near their house. She deposed that 

her husband along with Azgar and Inamul were about to go the house of Hasen Ali 

when accused Sukur Ali accosted and assaulted her husband/victim by a sword because 

of which he was injured over his ears and his ear was severed. At that time accused 

Abbas Ali also came to the place of occurrence and assaulted the victim with a sword 

over right side of back and shoulder. When the husband of the informant raised hue 

and cry and the informant came to the place of occurrence and immediately took the 

victim to Balipara Hospital and from there he was referred to KCH, Tezpur for further 

treatment. P.W-1 also deposed that she witnessed the assaults meted out to the victim.   

 

9. During cross examination P.W-1 deposed that the incident took place at 10.30 pm 

and that time of occurrence of this incident it was dark. At the time of occurrence of 

this incident she was at her home sitting down after having her food.  The place of 

occurrence of this incident is 100 gauge away. Further she deposed that police from 

Chariduar came at 11pm at night. The informant also deposed during her cross 

examination that she informed the police over the phone and she lodged the ejahar in 

the morning. Furthermore, the ejahar was lodged was written by scribe. Also it is 

stated by the informant that a case is lodged against the informant and her husband by 

the daughter of the accused Aakash @ Abbas.  

 

10. P.W-2 Rustam Ali (victim) deposed in his evidence in chief that the informant is 

his wife. This incident took place on 06.07.2012 at about 10.30 pm on the road. P.W-2 

stated that he along with Inamul and Azgar Ali were heading towards Monsiri which 

was near his house. At that point of time accused Sukur Ali accosted and assaulted him 

with a sword over his left ear and head. It is stated by PW-2 that his ear was cut off 
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and it was hanging. P.W-2 also deposed that accused Abbas Ali assaulted him over his 

shoulder and back. P.W-2 fainted and police rescued him.   

 

11. During cross examination P.W-2 deposed that Monsiri is 4-5 kms away from his 

house. He stated that he has a brother-in-law at Monsiri but he does not know his 

name. The accused persons were 4-5 steps away from him and it was moon light. 

Further, he admitted that police recorded his statement almost after 15-20 days after 

the alleged occurrence of this incident. P.W-2 during his testimony that the daughter of 

accused Abbas Ali lodged a case against him. Further he has no knowledge as to 

whether police seized the sword or not. He also stated that the place of occurrence was 

on the road and his house was 20-25 meter away from the place of occurrence. He also 

does not know if police seized his clothes which were stained with blood. 

 

 

12. P.W-3 Ajzar Ali in his evidence in chief deposed that both parties are known to 

him as they are neighbours. P.W-3 deposed that he witnessed the occurrence of this 

incident and further stated that this incident took place one year ago at about 10.30 

pm in front of the house of the accused persons. He also stated that he along with 

Inamul and Rubul called the husband of the informant to go the house of one Rahim 

Ali. At that time accused Sukur Ali who happens to be the blood brother of 

victim/husband of the informant assaulted him with a Dao from behind. The husband of 

the informant was injured over ear and one of his ear was severed. Accused gave a 

blow and he went inside his house.  

    

13. During cross examination P.W-3 deposed that his father Hasen Ali informed the 

police and thereafter police came at 11 pm. He admitted that police did not record his 

statement and the informant came to the place of occurrence after half an hour of the 

occurrence of the incident. Police took the victim to Balipara Dispensary. The house of 

Rahim Ali is at Roumari which is almost 7 kms from the place of occurrence and the 

tiniali is about 1 km from the house of the accused. P.W-3 was 15-20 meters away 

when the assault took place. Further P.W-3 deposed that he does not remember which 

ear was injured. 

14. P.W-4 Imanul Hussain deposed in his evidence in chief that this incident took 

place in the year 2012. PW-4 went to the house of the victim to ask him if he would 

accompany him to Mansiri at his brother-in-law’s house as some disputes were going 

on there. Victim asked P.W-4 to go and further stated that he will join them soon. On 

hearing chaos (hulla) at the house often victim P.W-4 along with the other persons 

returned back. While P.W-4 returned back he saw that the victim was lying at his yard. 

P.W-4 asked the wife of the victim i.e., the informant as to what has happened and 

took the victim to the hospital in a magic. However the witness was declared to be 

hostile by the prosecution and the witness denied all the suggestions put to him in 

negative by the prosecution’s side.  
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15. During cross examination of P.W-4 stated that on the day of occurrence of this 

incident he along with Ajzar, Ruful Ali went to the house of the victim. He cannot say 

whether it was dark or there prevailed light at the time of occurrence of this incident. 

The accused persons and the victims are brothers. P.W-4 also deposed that the victim 

asked him to go along with the other persons and when they reached a little ahead of 

100 m from the house of the victim they heard hue and cry at the victim’s house. By 

the time P.W-4 reached the house of the victim there were almost 15-20 people 

present at the yard of the victim. It is also stated by P.W-4 that that Sikandar, Nur 

Jamal and Noor Ali knows about the incident and they are still alive. It is also deposed 

by P.W-4 during cross examination that victim Rustam Ali expired and before his death 

he told P.W-4 to withdraw this case against the accused persons. The informant of this 

case has deserted the victim almost 3-4 months ago prior to his death and she is now 

married to another person. Since then she has not returned to the house of the victim 

even once. During deposition P.W-4 also stated that he has no knowledge if the victim 

was injured or not and who injured the victim. 

16. P.W-5 Dr Bijoy Pal Das deposed in his testimony that on 07.07.2012 he 

examined Md. Rustam Ali in reference to Rangapara PS Case NO. 115/2012 u/s 

341/326/34 IPC and found the following injuries: 

i. Incise wound in the left pinna size approximately 5cm in length where 6-7 nos of 

stitches were present. 

ii. Excise wound seen in the cartilage of left pinna. 

The nature of injury was fresh and grievous in nature caused by sharp object. 

17. During cross examination P.W-5 deposed that the patient was admitted on 

07.07.2012 at 2.45 am in KCH, Tezpur. The patient was examined on police requisition. 

On 13.07.2012 the patient was discharged from the hospital. P.W-5 also deposed that 

he cannot say what treatment was given to the patient from 07.07.2012 to 13.07.2012. 

The injury caused to the patient can also be caused by falling on sharp weapons. 

Further, P.W-5 deposed that he cannot say whether the name of the patient is Rustam 

Ali or not as he does not know the patient personally.   

18. Now, for better appreciation, let us go to see the requirements of law. 

 

Charge under section 341 of I.P.C- 

The essential ingredients of the offence punishable under section 341 are as follows: 

(1) Accused obstructed a person; (2) He did it voluntarily; (3) It prevented such 

person from proceeding in certain direction in which he had the right to proceed.  

Charge under section 326 of IPC- 
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The essential ingredients of the offence under sec. 326 of I.P.C. are as follows: (1) 

Accused voluntarily caused grievous hurt; (2) Grievous hurt was caused by a 

dangerous weapon or means; 

Section 320 of I.P.C. reads as follows-  

Sec. 320 Grievous hurt. – The following kinds of hurt only are designated as 

“grievous”:  

Firstly: Emasculation.  

Secondly: Permanent privation of the sight of either eye.  

Thirdly: Permanent privation of the hearing of either ear.  

Fourthly: Privation of any member or joint.  

Fifthly: Destruction or permanent impairing of the powers of any member or joint.  

Sixthly: Permanent disfiguration of the head or face. 

Seventhly: Fracture or dislocation of a bone or tooth.  

Eighthly: Any hurt which endangers life or which causes the sufferer to be during the 

space of twenty days in severe bodily pain, or unable to follow his ordinary pursuits. 

19. Now, having perused the evidence on record, it appears that the I.O. of this 

instant case has not been examined. Further there is no seizure of sword (tarwal) in 

question or other articles. Be it also mentioned that in this case P.W-2 is the victim of 

this case and except him there is no other eye witness of the occurrence of this case. 

So the evidence of victim is required to be judge carefully. Reference may be made 

to the case of Brahm Swaroop Vs. State of U.P., (2011) 6 SCC 288, wherein it 

was observed as follows: “Where a witness to the occurrence has himself 

been injured in the incident, the testimony of such a witness is generally 

considered to be very reliable, as he is a witness that comes with an in-

built guarantee of his presence at the scene of the crime and is unlikely to 

spare his actual assailant (s) in order to falsely implicate someone.” . In the 

case of State of Uttar Pradesh Vs. Naresh and Ors., (2011) 4 SCC 324, it was 

laid down that “the evidence of an injured witness must be given due 

weightage being a stamped witness, thus, his presence cannot be doubted. 

His statement is generally considered to be very reliable and it is unlikely 

that he has spared the actual assailant in order to falsely implicate 

someone else. The testimony of the injured witness has its own relevancy 

and efficacy as he has sustained injuries at the time and place of 

occurrence and this lends support to his testimony that he was present 

during the occurrence. Thus, the testimony of an injured witness is 

accorded a special status in law. The witness would not like or want to let 
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his actual assailant go unpunished merely to implicate a third person 

falsely for the commission of the offence.” Thus, the evidence of the injured 

witness should be relied upon unless there are grounds for the rejection of his 

evidence on the basis of major contradictions and discrepancies therein. Similarly, in 

the case of Abdul Sayed Vs. State of Madhya Pradesh, (2010) 10 SCC 259, 

the Hon’ble Supreme Court laid down as follows: “The question of the weight to 

be attached to the evidence of a witness that was himself injured in the 

course of the occurrence has been extensively discussed by this Court. 

Where a witness to the occurrence has himself been injured in the 

incident, the testimony of such a witness is generally considered to be very 

reliable, as he is a witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to spare his actual 

assailant(s) in order to falsely implicate someone. Convincing evidence is 

required to discredit an injured witness.”  

20.  Considering in entirety the testimony of P.W-2 i.e., the victim, let me now 

advert my attention to the testimonies of the other witnesses examined by the 

prosecution in this case.  

21. Now let me try to decide the above points on the basis of evidence available in 

the case record. From the appreciation of the above evidences given by prosecution 

witnesses it is apparent that there are clear contradictions in the depositions of the 

witnesses. The date of alleged occurrence of the incident stated in the ejahar and 

deposed during testimony stands contradictory. It also stands clear that the story as 

narrated in the ejahar differs from the evidence deposed during testimony by the 

informant. The informant as well as the victim introduced new facts before the court 

against the accused persons and have exaggerated the prosecution’s story. Mere 

exaggeration of prosecution story does not amount to conviction of the 

accused persons.  

22. The prosecution had examined two independent witnesses as P.W-3 and P.W-4 

but both deposed that they do not have any knowledge about the alleged occurrence 

of the incident with regards to the fact that the victim sustained to injury by the 

accused persons. Now, from the minute perusal of the case record it appears that 

the victim as well as the informant failed to state major facts before the IO in 

connection with the alleged occurrence of incidence. Reliance can be place in this 

regard in the case of Dulal Sonowal vs. State of Assam, (1996)2 GLR 79 

wherein the Hon’ble Gauhati High Court held that “statement u/s 161 being brief 

failure to mention a particular fact due to not being asked about it is not 

contradiction. But any statement which is so material and vital in 

connection with the conviction of an accused is if omitted it amounts to 

contradiction and the evidence of the witness should be viewed with 

suspicion in this regard”. In the present case the statements which were vital and 

material in connection with the conviction of the accused persons were not stated by 

P.W-1 (informant) and P.W-2 (victim) who are the before police in their statements 
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u/s 161 Cr.P.C. This amounts to contradiction. Furthermore, there is uniformity in the 

individual versions of P.W’s that the injuries the victim sustained were on account of 

stabbing with a sword or a with dao.  

23. As per the Medical Officer i.e. P.W-5, the injuries found on the body were of 

grievous nature and were caused by sharp weapon. However, during his cross-

examination, P.W-5 admitted that he cannot say what treatment was given to the 

victim and he even failed to identity the victim to whom he provided treatment. 

Hence the testimony of P.W-5 in my opinion cannot be taken into consideration.  

24. Also from the evidence deposed by the independent witnesses it appears that 

the victim and the accused persons are brothers and there were some legal disputes 

between the parties. Scanning through the evidence on record it appears that the 

daughter of accused Abbas Ali lodged a case against the victim which is deposed by 

the informant and victim of this case.  

25. Thus, after discussing the evidence of all the prosecution witnesses in detail, 

what is seen that the prosecution could not produce one single witness in this case 

whose stand in the case is crystal clear. All the prosecution witnesses are singing 

their own version of the case without any sort of corroboration between them. It is 

pertinent to mention herein the observation of the Hon’ble Gauhati High Court in this 

regard in Babul Roy Vs State of Assam [(2010) 2 GLR 1] wherein it was 

observed that “the burden of proving the guilt of the accused is upon the 

prosecution and unless it relieves itself of that burden, the Courts cannot 

record a finding of the guilt of the accused person. The golden thread runs 

to through the waves of the administration of justice in criminal cases is 

that if two views are possible on the evidence adduces in the case. One 

pointing to the guilt of the accused and other to his innocence, the view 

which is favorable to the accused should be adopted.” In the present case 

also the narration of different versions of one incident has led to a shadow of doubt 

regarding the accused person’s involvement in this case and hence the benefit of this 

goes to the accused person.  

26. Thus this court is inclined to hold the view that P.W’s have failed to assert any 

credible evidence to attract ingredients of section charged against the accused 

persons. Also the evidence of the victim cannot be relied upon since there are major 

contradictions and discrepancies in the evidence deposed by him. There is nothing in 

the evidence of prosecution warranting conviction of the accused persons u/s 

341/326/34 of IPC as the evidence of the prosecution witnesses found to be not 

acceptable and reliable due to various contradictions.  

27.Accordingly, the points for determination no. (I) and (II) aforementioned are 

answered in negative. 
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          ORDER 

28. From the discussion made above this court is of the opinion that the prosecution 

has failed to establish its case against the accused persons namely Aakash Ali and 

Sukur Ali beyond all reasonable doubt. As such, the accused persons are found not 

guilty of the offence charged 441/326/34 IPC against them and are acquitted on 

benefit of doubt. 

29. Set the accused persons at liberty forthwith. 

  

30. The bail bond for the accused persons are extended for a further period of six (6) 

months.  

 

31. The case is disposed of on contest accordingly. 

 

Given under my hand and seal on this 23rd day of April, 2018 at Tezpur, Sonitpur. 

  

 

 

 

                                                                               (Ms. Sparsita Garg)                                                     

                                                                        Judicial Magistrate First Class 

                                                                                Tezpur, Sonitpur 

 

 

 

 

 

                                                     APPENDIX 

 

 

1. WITNESS OF PROSECUTION: 

 

1. P.W-1: Sewali Begum (informant) 

 

2. P.W-2: Rustam Ali (victim) 

 

3. P.W-3: Ajzar Ali 

 

4. P.W-4: Imanul Hussain 
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5. P.W-5: Dr Bijoy Pal Das 

  

2. EXHIBITS OF PROSECUTION:  

 

3. WITNESS OF DEFENSE: NIL 

 

4. EXHIBITS OF DEFENSE: NIL 

                                                                                    

                          

                                                       

 

          (Ms. Sparsita Garg)                                                     

                                                               Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur 

  

 

 

 

 

 

 

 

 

 

  

 


